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There are various legal mechanisms which can assist in the management of assets and health care when a person becomes incapacitated. Below we discuss three of them, Durable Power of Attorney, Durable Power of Attorney for Health Care, and Revocable Living Trusts. For additional information, also see Fact Sheets on Legal Planning for Incapacity and Conservatorships. These matters can be complex and confusing; be sure to consult an attorney knowledgeable in this specific area of the law for assistance in making decisions about legal planning.

Durable Power of Attorney

Q:
What is a Durable Power of Attorney for Asset Management (DPA)? 

A Durable Power of Attorney (DPA) is a document which allows you (the principal) to give authority to another person (your agent or attorney-in-fact) to make financial/legal decisions and to make financial transactions on your behalf. A "Durable Power" differs from a "general" power of attorney because it remains effective even if the principal is mentally incompetent. 

Q:
Who can execute a Durable Power 
of Attorney? 

A person must be competent in order to execute a valid DPA. If there is a question regarding competency, it is a good idea to get a doctor's letter or declaration regarding the competency of the principal at the time the document is executed.

Q:
Who can serve as attorney-in-fact?

Any trusted person, such as a spouse, relative or friend, can serve as attorney-in-fact; it need not be an attorney. Also, there are several non-profit agencies which will fill this role. It is always a good idea to name at least one alternate attorney-in-fact to serve in the event that the first choice becomes disabled or dies. Your attorney-in-fact will have broad authority 

and it is critical that the person that you chose to serve in this capacity be completely trustworthy and sensitive to your wishes.

 Q:
What powers can I give to my attorney-in-fact?

You can give your attorney-in-fact as limited or as broad powers as you desire, including the powers to buy property, to invest, to contract, to engage in tax planning, to make gifts, and, very importantly, the power to plan for government benefits, such as SSI and Medi-Cal.

Q:
What is a springing Durable Power 
of attorney?

Ordinarily, a DPA is effective as of the day it is signed and executed. This means that even if you are competent to make your own decisions, your 
attorney-in-fact will also have the legal authority to act on your behalf and engage in financial transactions. 

A "springing power of attorney," on the other hand, becomes effective at a later date, usually when the principal becomes mentally incompetent—it "springs" into effect at the point you lose capacity, as certified by a physician, or other designated individual.

Q:
What are the advantages of a Durable Power of Attorney?

A DPA is a relatively easy, inexpensive mechanism for allowing another person to handle your legal and financial affairs. Unlike a joint tenancy bank account, which is often used by people as a management device in the event of incapacity, a Durable Power of Attorney does not give your attorney-
in-fact legal access for his or her own use. Your attorney-in-fact must use your assets for your benefit. 

Also unlike joint bank accounts, a Durable Power of Attorney allows for surrogate decision-making without disrupting your estate plan. When you create a joint tenancy bank account, you not only give your "joint tenant" access to your funds, but on your death, all of the funds in that account will automatically go to the joint tenant, by right of survivorship. Assets in a joint tenancy account are not subject to your Will. A Durable Power of Attorney, on the other hand, in no way affects the disposition of your assets upon your death and in fact, ceases to be effective when the principal dies.

A properly-drafted DPA can give you the flexibility to plan for government benefits. For example, the attorney-in-fact can be given authority to transfer the principal residence to your spouse if you needed to be in a nursing home or required government 
assistance.

Q:
What are the disadvantages of a Durable Power of Attorney?

The main disadvantage of a DPA is that it is subject to abuse because there is no ongoing court supervision of the attorney-in-fact. Unlike conservatorships, where an accounting is required to be submitted to the court, the attorney-in-fact's actions are not being supervised on an ongoing basis. If the attorney-in-fact abuses his or her authority and acts improperly, a court can step in and take action. However, in many cases the damage is already done and it is difficult to undo it. Thus, great care should be taken in selecting your attorney-in-fact.

Q:
Do I need a lawyer to have a Durable Power of Attorney drafted?

There are advantages in having a lawyer draft a DPA. First, an attorney-drafted DPA can be drafted to meet your individual needs. Although there are pre-printed forms available, they are worded broadly and do not give you as much flexibility. Second, since DPAs are subject to abuse, it is a good idea to meet with an attorney to make sure both the principal and attorney-in-fact understand the document and the attorney is assured of the principal's 
competency.

Durable Power of Attorney for Health Care

Q:
What is a Durable Power of Attorney for Health Care?

A document by which you select another person (your agent or attorney-in-fact) to make health care decisions for you. It remains in effect indefinitely. For those who have executed the document before January 1, 1992, the DPAHC must be renewed after seven years, unless the principal is no longer competent when the seven-year period expires and the DPAHC remains in effect.

Q:
What if I am competent to make my own health care decisions?

You have the right to make your own health care decisions even if you have executed a DPAHC. The DPAHC is effective only if you are not competent to make your own health care decisions.

Q:
What powers can I give my attorney-in-fact?

The powers which you can give to your agent pursuant to a DPAHC include:

(
The right to refuse or consent to treatment;

(
The right to access medical records;

(
The right to withdraw life sustaining treatment; and

(
The power to make anatomical gifts.

Revocable Living Trust

Q:
What is a Revocable Living Trust?

A living trust is an arrangement in which a person transfers ownership of their assets from themselves to another entity, the trust. The person creating the trust is the settlor. The person who manages the trust is called the trustee. The person for whose benefit the trust is being managed is called the beneficiary. The same person can be settlor, trustee, and 
beneficiary.

Thus, you can set up a trust with your own assets and retain complete management and control of the assets by acting as your own trustee, or you can designate someone else as trustee to manage the assets for you.

It is called a "living trust" because it is created during the settlor's lifetime. This is different from a "testamentary trust" which is created upon the death of the settlor.

Q:
How does a living trust function as a management device if I am incapacitated?

In the event that you are incapacitated, the trust can provide for an alternate trustee, whom you have selected, who will manage the trust funds for you. The trust document should spell out how the determination of incapacity is made.

Q:
How does a living trust serve as a substitute for a Will?

The trust document provides for the distribution of the settlor's assets upon the settlor's death. Thus, on the death of the settlor,the trust assets are distributed by the trustee directly to the beneficiaries who are designated in the trust instrument. There is no automatic court supervision or probate of this distribution process as there is in a Will. This is generally less costly and faster than the distribution of assets pursuant to a Will.

In order for a living trust to function as a Will substitute and avoid probate, the settlor's assets must be transferred into the living trust during the settlor's lifetime.

Q:
Does a living trust save taxes?

The same tax planning strategies can be utilized in a Will as well as a living trust. The use of a living trust does not in of itself save taxes, but a living trust may be one vehicle for doing tax planning. 

 Q:
Can a living trust be used to obtain Medi-Cal benefits?

For people who are facing the need for long-term custodial care, Medi-Cal, California's medical program for the indigent, is often explored as a source of coverage. Putting your own assets into a revocable living trust does not shield or protect those assets for Medi-Cal purposes. 

Q:
Who can serve as a trustee of a living trust?

A trustee can be an individual, such as a family member or friend, or it can be a bank or other financial institution. If you choose an individual to serve as trustee, you want to make sure that he or she is obviously trustworthy, and is able to manage your assets. Some people prefer a neutral third party, such as a bank or trust company. These institutions do charge fees, usually based on a percentage of the trust estate, and you may want to interview several trust companies before you choose one. 

Q:
Is a living trust right for everyone? 

For many people, a living trust is an ideal arrangement both for management of assets and as a Will substitute. However, it is not right for everyone. Under a living trust, the trustee who manages the assets has an obligation to use trust assets only for the beneficiary's benefit, but there is no ongoing court supervision of the trustee. Thus, there is less protection in case of mismanagement of assets than there is in a conservatorship.

Also, a living trust is more costly to have drafted than a Will. These are costs that a person pays during their lifetime, as opposed to probate costs, which are paid after a person's death by his or her heirs. Further, in order for a living trust to function effectively, it must be fully funded. That entails, in some cases, considerable effort on behalf of the settlor in terms of transferring assets into the trust.

Q:
If I have a living trust do I need a Will?

Although a living trust functions as a Will substitute, it is necessary even with a living trust to have a "pour-over" Will. A pour-over Will makes sure that any assets that were not transferred into the trust during the settlor's lifetime are poured over into the trust on the settlor's death. If all of the settlor's assets have been transferred into the trust during the settlor's lifetime, the pour-over Will will never be used and will never have to be admitted into probate. 

Q:
If I have a living trust do I still need a Durable Power of Attorney for Asset Management?

It is usually advisable to have a DPA for Asset Management in addition to the living trust. This is because there are some decisions that have to be made on your behalf which do not come within the powers of a trustee.

Q:
If I have a living trust do I still need a Durable Power of Attorney for Health Care?

Yes. A trustee under a living trust does not have the authority to make medical decisionson behalf of the settlor. A trustee can use trust assets to pay for medical care, but they cannot make medical decisions.

Credits

This fact sheet was written by Harriet P. Prensky, certified elder law attorney. Ms. Prensky is a partner in the law firm of Prensky & Tobin in Mill Valley, California. She focuses on legal problems of the elderly and disabled, estate planning and probate, and is a Fellow of the National Academy of Elder Law Attorneys. 

Recommended Readings

Make Your Own Living Trust, Denis Clifford, 1996, Nolo Press, 950 Parker St., Berkeley, CA 94710. 

(800) 992-6656.

The Five-Minute Lawyer's Guide to Estate Planning, Michael Allan Cane, 1995, Dell Publishing, 1540 Broadway, New York, NY 10036.

Resources

Family Caregiver Alliance

425 Bush Street, Suite 500

San Francisco, CA 94108

(415) 434-3388

(800) 445-8106 (in CA)

Web Site:  http://www.caregiver.org

E-mail:  info@caregiver.org

Family Caregiver Alliance supports and assists caregivers of brain-impaired adults through education, research, services and advocacy.


FCA's information Clearinghouse covers current medical, social, public policy and caregiving issues related to brain impairments.

For residents of the greater San Francisco Bay Area, FCA provides direct family support services for caregivers of those with Alzheimer's disease, stroke, head injury, Parkinson's and other debilitating brain disorders that strike adults.

State Bar of California

555 Franklin Street

San Francisco, CA 94102

(415) 561-8200 

(Legal Services Section, Subcommittee on Legal Problems of Aging)

National Academy of Elder Law Attorneys 

655 No. Alvernon Way, Suite 108

Tuscon, AZ 85711

(602) 881-4005 

California Advocates for Nursing Home Reform (CANHR)

1610 Bush Street

San Francisco, CA 94109

(415) 474-5171

	Reviewed by Harriet Prensky, Attorney at Law, Prensky and Tobin, Mill Valley, CA.  Prepared by Family Caregiver Alliance in cooperation with California's Caregiver Resource Centers, a statewide system of resource centers serving families and caregivers of brain-impaired adults. Funded by the California Department of Mental Health. Printed January 1997. ©All rights reserved. 
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